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My decisions.
My rights.
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DecisionSupportService.ie

| have the right to make the decisions that matter to me. Decisions about my money,
my property, where | live. Decisions about care and medical treatment. If | need formal
supports, the new Decision Support Service can help. And if | want to plan ahead
so that my wishes are always known and respected, | can do that too. The Decision
Support Service can help me and those close to me to understand the options available.

My decisions. My rights.

An Roinn Leanai, Comhionannais,
Michumais, Lanphairtiochta agus Oige
Department of Children, Equality,
Disability, Integration and Youth

Margaret’s story. @ m h C
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Assisted Decision-Making (Capacity) Act 2015

“YAn Act to provide for the reform of the
law relating to persons who require or may
require assistance in exercising their
decision-making capacity, whether
immediately or in the future.”

[
Number 64 of 2015
Enacted 30 December 2015 //T s
iste ecision-Making ‘apacity) /

- A seismic cultural shift towards a rights-based approach of choice, control = R

and consent - Inclusion Ireland, December 2015
- Assisted Decision-Making (Capacity) (Amendment) Act 2022 enacted

17 December 2022
- Act (as amended) commenced 26 April 2023; Decision Support Service

began operations
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Decision Support Service (DSS)

Director of the DSS is appointed by the Mental Health Commission to carry out functions
conferred on the Director by the 2015 Act

- Funded by Department of Children, Equality, Disability, Infegration and Youth since 2020

Functions include:

Promote Provide Recommend Maintain Investigate Maintain Publish Central Report and
awareness information & organisational  registers & complaints panels of codes of Authority for make
& guidance fo change to supervise about persons fo practice to Hague recommend-
confidence b(Jr)d|es T(_)n promote the arrangements  decision carry out provide Convention ations to

. Interactions exercise of under the Act support certain roles guidance on
provide with relevant capacity arrangements under the Act Internationall government
information X

persons & Protection of

to relevant decisi
persons & ecision Adults
decision supporters
supporters
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Guiding Principles

presumption of capacity for adults

a persons shall not be considered unable to make a decision unless all practicable steps have been taken to
help him or her to do so

an unwise decision does not mean that the person lacks capacity

proportionality, minimal restriction of rights and freedom of action

dignity, bodily integrity, privacy, autonomy, right to control over own finances and property

give effect as far as practicable to past and present will and preferences

act in good faith and for the benefit of the person

No reference to best interests

ethos of United Nations Convention on Rights of Persons with Disabilities, ratified by Ireland in 2018- Article 12

UNCRPD Optional Protocol comes into effect 30 November 2024

N

@
%(4’

= N

CONVENTION on the RIGHTS of
PERSONS with DISABILITIES
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Pathway to establishment

Project Mgmt &
Comms

Lo
assess demand levels
Launch Panel Selection and assessment of W Training of Panel
P IR " bodies —fees & skills
e

L J
ALA Recruit D55 Resourcing model - o
—— . . Socialise .
— project team operations recruitment Define operational roles and performance measures

Revise organisation
; strategy ) ) " . " Prepare for
Org Design Onboarding and Tender for contracted services inc SLAs Mobilise and test service provision operation
knowledge transfer — -
Review demand forecasts / staffingreqs Recruit operational roles Training and onboarding

@ End to End
Refine process to Develop SOPs T sti
Fee model for DSS DSS Fees B 53 P & Operational testing
development

align with ICT Training materials
Service Design

agreed i S Corn
Actions
Regulatory = pp

Improvement
Framework

<@ ICT Business Case approval

Prepare RFT for
m solutions

ICT Sourcing Strategy

Deploy
Populate panel
Detailed solution Systems Testing LSSs
design

Evaluation &
selection

Technology

. Plan )  _Design )  Build ) Test Laun

coimisiin meabhair - shidinte
mental health commission

seirbhis tacaiochta
cinnteoireachta @ m h C
N



Recruitment, fraining of
panel members.

Assigning cases to panel
members. Forwarding
panel nominees to the

DSS Director

DSS Director

court on request.

Managing payment of

panel members.

DSS Panels:

Special Visitor
General Visitor
Decision-making
Representatives

.

1
Pl
Il

. 4

Supervision ‘

Supporting the creation of
decision support
arrangements

Receipt of notified decision-
making assistance
agreements.

Review (including
consideration of objections)
and registration/
acceptance of notification of
co-decision-making
agreements and enduring
powers of attorneys.

Registration of decision-
making representation orders
received from court.

Maintaining and conftrolling
access to a searchable
register

Supervising compliance by
decision supporters in the
performance of their
functions

Engagement to promote
understanding of supporters’
roles and functions

Receipt and review of initial
reports and annual accounts
(CDMAs, DMRs, and
attorneys).

Formal review of CDMASs
under section 26.

Requesting and managing
supervision visits by special
and general visitors.

Referrals to court where
required.

Managing complaints about
decision supporters and
decision support
arrangements.

Investigating complaints with
assistance from special and
general visitors as required.

Exercise powers of
investigation, including own-
initiative investigations:
summon witnesses and take
up information

Apply for Temporary
Prohibition Order if necessary

Escalation of complaints to
court for determination
following investigation

Business operations and
administration

ICT: running of the digital
systems

Information and Support
Services Team: providing
information and assistance
around all general queries
and feedback (emails,
phone calls, lefters).

Enduring power of attorney
helpdesk

Escalation of complex
queries or specific
feedback to appropriate
teams.
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New support framework - 3 tiers

1 Decision-Making
Representative
New

support — 2 Co-Decision-Maker
framework

3 Decision-Making
Assistant
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What decisions may be supported?

Buying and selling property
Applying for benefits

Carrying on a business
Paying debt and liabilities
Providing for other persons
Court proceedings

@

Accommodation

Education and training

Social services ( )
Healthcare \w'/

Participation in
healthcare/social care
research, not including
clinical trials

“...other matters relating to the
relevant person’s wellbeing”




Decision-making assistant (DMA) @

- Appointed by a person (‘appointer’) who considers that his or her capacity is or may
shortly be in question

- Relevant decisions are set out in a decision-making assistance agreement

- Functions of decision-making assistant:
- assist fo obtain and explain relevant information
- ascertain and help appointer to communicate will and preferences
- assist appointer to make and express decisions
- help to ensure that decisions implemented

- The appointer still makes the decision
- No capacity assessment required
- Nofified to but not formally registered with the Decision Support Service ¢ 50 DMAAs notified

« 46 submitted to the DSS
« 223 ‘active applications’ *
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Co-decision-maker (CDM)

Appointed by a person (‘appointer’) who considers that his or her capacity is or may shortly be in question
Co-decision-maker is a relative or friend in a pre-existing relationship of trust

Functions of co-decision-maker:

- Qdvise, helping appointer to obtain and understand information

- ascertain and help appointer to communicate will and preferences

- make arelevant decision jointly

- make reasonable efforts to ensure that decision is implemented

Co-decision-making agreement takes effect when registered with the DSS

- includes capacity statement by medical/other prescribed healthcare professional

- DSS has collaborated on development of training with the Health Service Executive™*
Relevant decisions taken otherwise than jointly are null and void

Co-decision-maker reports to and is supervised by the DSS
« 59 CDMAS registered
« 59 submitted/pending registration

« 168 active applications *

Section 26: DSS conducts separate periodic reviews- general visitor reports

have been commissioned
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Decision-making representative (DMR)

Court appointment- by Circuit Court, or by wardship court on discharge of a former ward
Where no suitable, willing DMR, court seeks nominations from the DSS panel
- panel of professionals has been selected, vetted and trained
- over 200 requests for nominations
- subject to court order, panel DMRs may be reimbursed and remunerated by DSS
- second phase of recruitment to panel is underway
Court order is sent to the DSS for registration
DMR is supervised by and reports to the DSS
- after 3 months- schedule of assets and liabilities, income and expenditure
- annual report on performance of functions- must keep accounts and records
- Section 41(3) when a DMR is appointed in default of a CDM, the DMR

shall ensure in so far as practicable that he or she makes decisions with the relevant person

DSS has developed guidance on reporting duties for DMRs . 630 registered decision-making
Reporting requirements of a decision-making representative | Decision Support Service representation orders *
seirbhis tacaiochta h
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https://www.decisionsupportservice.ie/sites/default/files/2024-02/DSS_ReportingRequirementsA4%20to%20DL%20r5_0.pdf

Planning ahead: enduring power of attiorney (EPA)

EPAs have been available since Powers of Attorney Act 1996
New 2-step process under 2015 Act
- EPAis submitted to DSS for review and registration at time of execution
- noftices and supporting documentation required
- DSS is notified if the donor loses capacity so that EPA is ‘activated’
- Aftorney is supervised by and reports to the DSS
- after 3 months- schedule of assets and liabilities, income and expenditure

- annual report on performance of functions- must keep accounts and records

1,287 EPASs registered

28 EPAs notified (second step)

1,403 EPAs submitted, pending registration
4, 857 active applications *
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Advance Planning: Advance Healthcare Directive (AHD)

- Minister for Health may make regulations

- torequire the directive-maker to give notice to the Director of the DSS and
other specified persons

- torequire the Director to establish and maintain a searchable register of AHD:s.

- An AHD does not require registration to be valid ~~

@

®

- Minister for Health has approved a template AHD for guidance; published on the
DSS website

- DSS can receive and investigate complaints about a designated healthcare
representative appointed under an AHD
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Searchable register

2,009 registrations*
DSS register is searchable by:

- bodies and classes of persons prescribed by regulation and
approved following DSS process;

- a person who can demonstrate a legitimate interest

- authenticated copy may be taken up

Prescribed bodies include:

Prescribed classes of

persons include:

« Designated centres

+ Approved centres + Legal practitioners

« Public bodies and authorities + Financial professionals

* Banks p— + Registered healthcare professionals
+ Regulated financial service providers [‘
Acc hen
\ approved J

DSS keeps record of searches
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Functionality for digital searches is at
advanced stage; pilot project for
automated search functionality with HSE

Legitimate interest:

* Any person can apply to the
DSS

* Must demonstrate a
legitimate interest in

inspecting the register at tj3
fime ﬁ
Cas as

access

@mh
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mailto:registersearches@decisionsupportservice.ie

Investigations of complaints arising in a decision support arrangement

Grounds of complaint

Acting outside scope
Unsuitability

Arrangement not in accordance
with will and preferences

Fraud, coercion, undue influence
Capacity issues

Breach of function or a breach of
Act

A complaint may also be made
against an attorney under the
Powers of Attorney Act 1996

seirbhis tacaiochta
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Commission a special or general
visitor

Summon witnesses
Take up evidence
Escalate to court

Apply to suspend temporarily
pending investigation

Conduct own initiative
investigations

Escalate for criminal investigation

Resolve informally

51 complaints since commencement ; 9 open investigations *
/5% approx. concern attorneys under 1996 Act
A complaint may be made by ‘any person’ procedures published on DSS website

90% approx. of complaints from family members; 10% from professionals and services

sl decision support service
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Hague Convention on International Protection of Adults

- Ratification took effect 1 September 2024
- Director of the DSS has functions of Central Authority
- acting as facilitator between Competent Authorities — judicial and administrative authorities
in Contracting States N/

- cooperating with Central Authorities in Contfracting States X HCCH

- Preparatory work carried out supported by MHC Legal

Connecter Protéger Coopérer Deg
Connecting Protecting Cooperating Since 189

- connections established with counterparts in other Convention countries

- Aftendance at meetings of working party on EU Regulation for Protection of Adults
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DSS Communications and Stakeholder Engagement

- Development of information and guidance materials in range of formats on DSS website
- 13 codes of practice published pre-commencement following public consultation

- Information services team has managed over 26,100 calls and over 15,700 emails

- Dedicated EPA helpdesk established September 2024

- Public information campaign 2023-2024, ‘My Decisions. My Rights’ featuring DSS champions

- Public information campaign 2024-2025 on advance planning

- Stakeholder engagement across diverse sectors including health and social care, banking
and financial services, judiciary and legal profession, disability services, regulators, potential
service users and their families and carers

- Participation at meetings of Inter-Departmental Steering Group Q SO
- Ongoing bilateral ‘problem solving’ engagements with sectoral stakeholders

- Collaborative partnerships, including with Age Friendly Ireland and the Irish Hospice
Foundation to promote public awareness

- Stakeholder forum of experts by experience
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DSS does not
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Regulate
professionals

or services /

Deliver
training

Provide legal
advice



What's next for the DSS?

o management of increasing volume of applications at all tiers of support; over 700 arrangements
now under supervision

o ongoing evaluation of policy and processes based on datq, to promote continuous improvement
o review of business model and workforce plan

o review of panels, ongoing fraining of panel members

o support by DSS for initiatives to promote applications for discharge from wardship

o developing functions as of Central Authority function under Hague Convention

o section 102(3) two-year report published by MHC

o Input on external policy, procedural and statutory reform/ alignment with the Act

o opportunities for thematic section 102(6) reports
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DSS Stakeholder Forum
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**Accessing Functional Capacity Training

* Anonline learning programme for registered medical practitioners and prescribed classes of professionals in
relation to completing statements of capacity under the Assisted Decision Making (Capacity) Act 2015 has been
co-developed by the Decision Support Service and the HSE and is funded by the Department of Children,
Equality, Disability, Infegration and Youth.

« Access to this online learning programme is available on the DSS Learning Management System - Log in to the
site | Decision Support Service

«  New users must create an account through the “signup” talbb and complete the self-registration form.
« All sections of the form must be completed.

+ Once form is completed and saved users will receive a verification email with a link. This link will bring you to your
account where you will be automatically enrolled to the course: “Functional Assessment of Capacity Training for
the purposes of Part 4 and 7 of the Assisted Decision-Making (Capacity) Act 2015 (as amended)”.
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https://learn.mhcirl.ie/login/index.php#instructsignup
https://learn.mhcirl.ie/login/index.php#instructsignup

Thank you

o www.decisionsupportservice.ie
2| Qqueries@decisionsupportservice.ie

@y * 35312119750

LinkedIn: https://www.linkedin.com/company/mentalhealthcommissionir
Facebook: Decision Support Service
Instagram: decisionsupportserviceire

X: @DSS_lIreland

YouTube: @MentalHealthCommissionlre

*Updates valid as of 2 December 2024

This presentation is intended as an overview of certain parts of the Assisted Decision-Making
(Capacity) Act 2015 and related matters and should not be relied on as legal advice or opinion
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https://www.linkedin.com/company/mentalhealthcommissionirl/
https://www.facebook.com/people/Decision-Support-Service/100084122404719/
https://www.instagram.com/decisionsupportserviceire/
https://x.com/DSS_Ireland
https://www.youtube.com/channel/UCRC3zJXx-oa33TS_XleRZag
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